Mr “Troy Brady _ o

-Section of Environmental Analysis . :
: United States Surface Transportation Board

' T 395 E. Street, S.W. =
.-Washmgton D C. 20423

‘Re: STB DocketNo FD35141
U.S. Rail Corporation, Petmon for Waiver Under _‘ e
49 CFRllOS 10(a) ' : SR

" Déar Mr. Brady:

i Docket No. 35036 bave been based upon 1ts well-founded SuSp1010nS bic
f'-.- Rall and its afﬁhates The record in Fmance Docket No 35036 1s nfef

_Bi:ookhaven has sought to clarlfy the record and provxde a true repre
ilaw upon which U.S. Rail’s actxons should be judged. -
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- T own of Brookhaven

! that the SEA had reached a consensus on an important aspect of the env1
. project. This retraction came after Victoria Ruston, the Chief of the SEA was Ie
'+ correct the record because U.S. Rail asserted that there was a consensus that an
. and SEA had indicated no determination with regard to the prepamtlon of an E Aol
"~ would be made until a point later in the review process. i

. will entertain and routinely grant a waiver of the six-month advance notice eqture’ ént
- SEA believes an EA should be adequate for the circumstances presented )
. .notes that where an EIS is contemplated or required, the applicant must. adhere
_- i -requirement. U.S. Rail’s April 29 Letter is based upon its incorrect assertlon that .o
o ‘would be required and for that reason a waiver of the six month rule was approp.

. argument and reliance on BNSF Railway Compan :
- Merced County, CA, STB Finance Docket No, 34305 (served Novemt
| misplaced. In BNSF, it was determined that an EA was appropriate. In
- rail line in BNSF was only 850 feet, as opposed to the 11,000 feet of rall ‘contempls
i ‘Furthermore, the scope of the proposed excavatlon and constructlon in BNSF P
o comparlson to U.S. Rail’s plans here. : '

Ry - contradicted by a cursory view of the facts: thousands of cubic yar:‘-

| * -bave already been excavated from the Srlls Road site without an)}
~Whatsoever.

I. °  U.S. Rail’s Pattern of Mlsrepresentatlon Contlnue

Overall the premise of U.S. Rail’s April 29 Letter is rather stralgh' 'war

Since the SEA has not concluded that it will limit its rev1ew tob A

- The amount of excavation required in BNSF was mmlmal as ev1denced b

excerpts from the EA conducted: o
The only excavation that may occur for the project would be to cre
foundations for the crossing gates at Santa Fe Road. . Conseque

very unlikely that the proposed project would penetrate 'mto
groundwater system in the area.

constructlon project that is appropriate for environmental review |

1L An EIS Should Be Required




e Town of Brookhaven

E '-?-proposals » 49 C.FR. § 1105.6(a). An apphcant can seek to demonstr.

B for rail constructlon by showlng that the partlcular proposal is “not hk 3

- -1997)(cmng 40 C.FR. § 1508.27).

In a recent STB proceeding, the SEA determined that an EIS Wi

iy “the effects of the proposed project on the quality of the human envirofime wer€ i

.. Highly controversial.” Southwest Gulf Railroad Compan ~Construction and ¢

o : concermng the environmental impact caused by the excavatlon contemplated . In
. "-case, the effects of the proposed projects on the environment have already.- caUSed

1 “A” and “I” to our letter dated April 21, 2008.

5 _ ) '1ncludmg the New York State Department of Env1ronmental Conservatloi_l.(‘.:

:-.,preparatmn of an EIS. See Declaration of John Turner, annexed hereto' '
- all factors suggest that the SEA should require a full EIS for this’ pro_lect

o ."March 26, 2008 (“March 26 Letter”). However, U.S. Rail failed to ofﬁe

 Exemption STB Finance Docket No. 34284 (served January 28, 2004)(“SGR”) Tt

* “amount of controversy as evidenced by the numerous newspaper artic
' “about this project. The controversy in question is also evidenced by th
-1 Brookhaven in all facets of the review and consideration of this project. -Bro:
. submissions to the STB to date highlight the community controversy and conc:

. Moreover, numerous agencies, organizations and individuals have expres
*.regarding the potential environmental harm that may result from U.S. Rail’s: actl'

III.  U.S. Rzil Has Not Described As Completely As Possxble he
Envnronmental Effects of the Proposed Action =

- U.S. Rail maintains that it has complled with 49 CF.R. '§ 1105 | v_
' completely as possible the anticipated environmental effects of the proje

" Brookhaven’s letter dated April 21, 2008 (“April 21 Letter”), whlch hsts Bumerg




- :Toﬁ'm of Brookhaven

* | énvironmental concerns that are notlceably missing from U.S. Rall’s waxver req ‘

- example, U.S. Rail’s March 26 Letter makes no mention of the fact that it plans
| grade of the entire project site approximately 12 to 13 feet. Certamly, .

" . such a significant grade change will have an impact on the surroundinig én ironm

.. i also failed to address other significant environmental impacts 1nclud1ng th

" .was characterized by a “mixed declduous forest” prior to being clear-cut,-; thepr

- located within a “deep recharge area” as defined by state and local law and 3) the

- aHydrogeologically Sensitive Zone.

[ ;.'_1gnore the applicable envu'onmental review process. U. S. Rail is askm th
-+ overlook its several months of 111egal construction and attendant environr

i of this highly controversml proposal and, as unportantly, to detenmné
- the Site.
- waiver of the six month notice requirement due to its continued pattem of

. its failure to desctibe as completely as possible the anticipated envxronmen {'
.. proposal as reqmred by 49 C.E.R. § 1105.10(c)(2). :

IV. The SEA Should Consider U. S Ral]’s Prlor Conduct In Decldmg
To_Grant This Regum .

A period of six months is appropnate not just to consider the f

CONCLUSION '
In sum, Brookhaven respectfully requests that the SEA deny U S. Ra11






. “SURFACE TRANSPORTATION BOARD;
.. ‘and THE UNITED STATES OF AMERICA,

IN THE UNITED STATES COURT OF APPEALS o
FOR THE SECOND CIRCUIT

- : X
X _SILLS ROAD REALTY, LLC SUFFOLK& ' ) L
OUTHERN RAILROAD,LLCand = . " 07-5007AG: "

US RAIL CORPORATION = - SRR

Peutmners

V.

g “ Respondents
: X

: John L. Turner, under penalty of pezjury pursuant to 28 U.S.C. §'
i follOWS' {

L X hercm, except those set forth on mformahon and belief, C g o

‘-"Z-:Jmplementcd . DU o

2. I submit this Declarauon in Opposmon to Pet[ttoners mouon._ ot
" injunction,

3.

As the Director of the D1v1310n of anlronmcntal Protecuon, I am respn_




Ba :fproperty in person, I am of the opinion that if this pmject were Smelfted‘ 0

5 5-_‘V~rev1ew, that a posmve dcclaranon under SEQRA would be reqmred.
5. The need for a posmve declaration stems from, among othe thmgs,
|  this property 'is ina deep flow recharge zone and is _ecologi'éslly pa’ttt ot_’ theLo

: 3 Bé,rr'ens and thcrcfore developmerit of the propetty may cause si gmﬁcanthydrolog

o , ecologzcal impacts.

" 6. When a posmve declarauon is requlred, any apphcant is manda

| _ _1alternatives to the sponsor’s project, one altemative; potentially being an

. altematwe sites,

o '__ would be consxdered in the EIS.
9. The apphcant would then: ‘prepare an EIS wh1ch would mclu&’

: _ ,_the action, a descnptmn of the physxcal scttmg, a descnption of all the enwronm



. Would have less of an unpact upon 1hc environment.

11.  The draft EIS would besubmrl:ted to the Brookhavenp_'f':




: ' conﬂguratlon of the site would be rewewed and traffic rmttgatlon measur

5 of the site, requirement of road mdemng and turmng lanes) might be requ

17.  Thavebeen adv1sed by counseI that the purpose of the Declarah
_ _"an overview of the SEQRA process and to, prov1de illustrations of’ what ’cypes f mitigat
measuru might be requlred As such I havc not touched upon the many' .ther

. '-projcct that mlght require ﬁn'ther exammauon Suffice it to say that a pro;ect f 1 1

| 3 acres) and intensity (11 000 square feet of ra11 trade a.nd assocmted facllrﬁes»an equzp

L would entail an exhaus‘ave review and assessmietit of the many: enwronmcn lmpa 4

-mlﬁgahon measures. R . N SRR f"—'"”':;—'-.‘;:lut_’-'.r.'-v_-.:;-- R




If the EA determines that the environmental conscquences
federal undertakmg 03y be mgmﬁcatxt, an EIS is prepared. :

completed

If a federal agency anticipates that an undenakmg may sxgmﬂcantl
impact the environment, or if a project is environmentally contron
federal agency may choose to prepare an EIS wrthout 1av, :
prepare an EA,

- After a final EIS is prepared and at the ﬁme of its decisi 3
agency will prepare a public record of its decision addzessmgho
findings of the EIS, mcludmg considersation of alternat:ves,

incorporated into the agency s decision-making process

Source: Unifed States Environmental Protéction Agcmc site,
http //www epa. gov/complzance/basics/nepa html#requirem at: -

I




. ) Presmnablyt}ie samo'onvirbmnental issuos'wnuld be:denuﬁodm ﬁ}g‘NEBA

i should be denied..

Swom to before me thls ,

. BERNDA A, FRUSINOWSEKT
Nwm State of New York
- Comicidadion Expives




SURFACE TRANSPORTATION BOARD
Washington, DC 20423

Office of Economics, Environmental Analysis and Administration

June X, 2008

John D. Heffner. Esq.
1750 K Street, NW
Suite 350

Washington, DC 20006

Re: Finance Docket No. 35141, U.S. Rail Corporation Construction and
Operation of the Brookhaven Rail Terminal — Suffolk County, New York;
Waiver of Six-Month Prefiling Notice

Dear Mr. Heffner:

Pursuant to 49 CFR 1105.10(c), we are granting your request of March 26, 2008, for
waiver of the six-month prefiling notice generally required for construction projects under 49
CFR 1105.10 (a)(1).

On March 17, 2007, the Surface Transportation Board’s Section of Environmental
Analysis (SEA) met and consulted with representatives of U.S. Rail Corporation (U.S. Rail)
regarding the potential environmental impacts associated with the construction and operation of
11,000 feet of new rail line in Suffolk County, NY. Also attending this meeting were
representatives of Sills Road Realty, LLC (Sills Road). The representatives of U.S. Rail and Sills
Road explained that, if approved, U.S. Rail would construct and operate over the new rail line for
the sole purpose of transporting stone aggregate to a proposed new rail served facility,
Brookhaven Rail Terminal (BRT) that would be owned and operated by Sills Road. The
proposed new rail line, as well as the BRT, would be constructed on a 28 acre parcel that is
located within the Town of Brookhaven’s North Belleport Empire Development Zone and owned
by Sills Road.

If approved, the BRT would be used to receive between 5,000 and 6,000 carloads of
aggregate stone, in bulk or as gabions, annually for use by Sills Road in their current construction
related activities.' This rail service would utilize one train making a single daily roundtrip, of 40
carloads per trip. U.S. Rail and Sills Road have also indicated that the BRT may also be used for
the temporary storage of intermodal containers.

1 Gabions are wire mesh baskets containing stone aggregate that are typically used to stabilize against
erosion or in the construction of retaining walls, temporary flood walls, to filter silt from runoff, and for
use as small or temporary dams.



SEA has also learned that the proposed BRT would not be constructed ‘but for’ the
proposed new rail line. Therefore, the proposed BRT will also be considered as part of any
environmental review since the traffic and related impacts of the BRT would not occur ‘but for’
the proposed rail construction and operation activities that are subject to the Board’s regulatory
control. Under the National Environmental Protection Act (NEPA), and the Council of
Environmental Quality (CEQ) guidelines, matters that fall outside the Board’s regulatory control
must be considered to the extent that they are a direct consequence of actions, such as the
construction and operation of a rail line, that are within the Board’s regulatory control.

Sills Road currently receives shipments of stone aggregate materials that originate from
quarries near Saratoga Springs, NY, and are served by CP Rail. CP Rail transports the stone
aggregate materials to Long Island, NY, via CSX Transportation’s Hudson Line and then
interchanges with New York & Atlantic Railway (NY&A) at the Fresh Ponds Rail Yard.
Currently, rail shipments of stone aggregate materials are delivered to a facility leased by Sills
Road. However, Sills Road has indicated that the lease has not been renewed. If the BRT is
approved, U.S. Rail anticipates that once inbound deliveries have arrived, NY&A would
interchange with U.S, Rail who would then transport the rail cars into the BRT for unloading.
Following the unloading procedure, U.S. Rail would then reassemble the empty rail cars for
interchange back to the NY&A.

Background

In addition to providing preliminary information regarding the proposed BRT,
representatives of U.S. Rail and Sills Road also provided additional environmental information
related to a previously prepared environmental review of this very same 28 acre parcel. On
August 14, 2002, Brookhaven Energy Limited Partnership (BELP) obtained a Certificate of
Environmental Compatibility and Public Need from the New York Board on Electric Generation,
Siting, and the Environment (NY Board) to construct and operate a 580 Mega Watt combined-
cycle power generation facility. 2 * However, the power plant was never constructed.
Nonetheless, the results of this environmental review found the following: 1) there are no
residential parcels or community services within 2,000 feet and only 13 residences within one-
half mile radius; 2) there are no surface waters or jurisdictional wetlands within the site; 3) there
are no federally listed threatened or endangered animal or plant species; and 4) that Phase 1A and
1B archeological surveys have been conducted and no non-modern artifacts were discovered.
Furthermore, on April 1, 2003, the NY Board, reaffirmed their earlier decision granting approval
for construction of the Brookhaven Energy Project. The NY Board also found “In sum, we have
evaluated the probable environmental impacts associated with Brookhaven’s proposal and the
design modifications... and we find that the modified facility will minimize adverse
environmental impacts as required by PSL 168(2).”

2 Brookhaven Energy Limited Partnership planned to construct the power plant in connection with a
solicitation by Long Island Power Authority (LIPA) for energy resources. Caithness Energy was also a
bidder in the LIPA solicitation. Caithness Energy won the bid and entered into a long-term power contract
with LIPA and is currently constructing the plant south of U.S. Rail’s proposed rail line construction.
Therefore, BELP decided to sell the property rather than build a “merchant” power plant that would not
have the benefit of a LIPA power purchase agreement.

3 The U.S. Environmental Protection Agency issued a new Prevention of Significant Deterioration of Air
Quality (PSD) Permit for the Brookhaven Energy Project on August 26, 2002.



On April 21, 2008, the City of Brookhaven (City) submitted a letter requesting that SEA
deny U.S. Rail’s request for a waiver from the six-month prefiling requirement. In its submittal,
the City makes the following assertions: 1) U.S. Rail has not fully described potential
environmental impacts; 2) the potential environmental impacts associated with the BELP are
significantly different from those that would result from the construction of the BRT; 3) U.S.
Rail should be closely scrutinized because of prior conduct; 4) U.S. Rail does not intend to
construct and operate the BRT but is seeking federal preemption to escape local land-use/zoning
laws to mine sand’; and 5) U.S. Rail should be required to establish that it will not transport
construction and debris materials.’

In a letter dated April 29, 2008, U.S. Rail responded to the City’s filing making the
following points: 1) a waiver of the six-month prefiling requirement is appropriate and a matter
of long standing policy;’ 2) given this stage of the environmental review process, all potential
environmental impacts have been as completely described as possible; 3) New York State
environmental laws are preempted or are inapplicable; 4) U.S. Rail has made full disclosure of
all relevant facts regarding construction of the BRT including all ancillary excavation operations;
and 5) U.S. Rail is not seeking solid waste transfer operating authority.

SEA acknowledges the concerns raised by the City. However, SEA believes that it is
inappropriate, at this time, to address those concerns. SEA has reviewed the record and believes
that U.S. Rail has satisfied the criteria outlined at 49 C.F.R. 1105.10 (c) for a waiver of the six-
month prefiling requirement. Moreover, SEA notes that once the environmental review process
is underway, the City will have several opportunities to be heard and to fully air its concerns.
Therefore, SEA denies the City’s request to deny U.S. Rail’s request for a waiver from the six-
month prefiling requirement.

U.S. Rail, an existing Class III short line rail carrier, presently conducts rail operations
under the name of the Greater Miami & Scioto Railroad in the State of Ohio. U.S. Rail has
leased the BRT site from Sills Road and proposes to construct and operate the facility as a Class
M railroad. U.S. Rail would connect with the NY&A, an existing Class III rail carrier that
currently provides freight service over the lines of the Long Island Railroad.

Iunderstand that the Memorandum of Understanding (MOU) is close to completion. When
the MOU has been finalized and signed by all parties, SEA can then initiate consultation with the
appropriate Federal, state, and local agencies and schedule a site inspection with our third-party
consultant, Gannett Fleming, Inc. It is only after SEA has completed its site inspection and agency

4 The City references among other documents, an Excavation Agreement with Adjo Contracting Corp., a
partner of Sills Road.

5 In a letter to the Board dated January 25, 2006, U.S. Rail, in the New England Transrail case, states that
it “generates a large parts of its revenue from hauling solid waste materials” and further states that its
research indicates that solid waste in the Northeast region of the United States is that region’s major
outbound component for export.

6 In referencing the March 17, 2008, meeting with SEA, U.S. Rail incorrectly states that consensus had
been reached regarding the preparation of an EA vs.an EIS. In a letter dated May 1, 2008, SEA responded
that no determination with regard to the preparation of either an EA or EIS would be made until after the
completion of several steps culminating with a site visit.



consultation that it will be in a position to verify the information set forth in your waiver request and
determine whether it is appropriate to waive the requirement that an EIS be prepared for this
proposed rail line construction project.

As this project moves forward, you can be assured that SEA will act as quickly as
possible so long as the integrity of the environmental review process is not jeopardized

If we can be of further assistance, please do not hesitate to contact me or Troy Brady of
my staff at (610) 793-4301.

Sincerely,

Victoria Rutson
Chief, Section of Environmental Analysis
Enclosure



